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Secretary of State investigators who
were mandatorily retired at age 60 pursu-
ant to a mandatory Vehicle Code section
filed a charge of age discrimination. The
Human Rights Commission found that Sec-
retary of State discriminated on the basis
of age, and Secretary appealed. The Cir-
cuit Court, Sangamon County, Simon L.
Friedman, J., affirmed Commission’s deter-
mination, and Secretary appealed. The Ap-
pellate Court, 181 Ill.App.3d 431, 130 IlL.
Dec. 26, 536 N.E.2d 1237, reversed, and
investigators appealed. @ The Supreme
Court, Ward, J., held that: (1) the legisla-
ture did not intend the Vehicle Code section
to be an exception to the Human Rights
Act section barring mandatory retirement
before age 70, and (2) the Act controlled
over the irreconcilable Vehicle Code sec-
tion.

Appellate Court judgment reversed,
circuit court judgment affirmed.

1. Statutes 174

Fundamental rule of statutory con-
struction is to give effect to intent of legis-
lature.

2. Statutes 181(1), 184

In seeking to ascertain legislative in-
tent when construing statutes, courts con-
sider statutes in their entirety, noting sub-
ject they address and legislature’s apparent
objective in enacting them.

3. Statutes 212,212.1

It is presumed that legislature, in en-
acting various statutes, acts rationally and
with full knowledge of all previous enact-
ments.
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4. Statutes 212

It is presumed that legislature will not
enact law which completely contradicts pri-
or statute without express repeal of it and
that statutes which relate to same subject
are to be governed by one spirit and single
policy.

5. Statutes 223.1

Construction, if possible, of two stat-
utes which allows both to stand will be
favored.

6. Civil Rights 171
Statutes  223.1

Vehicle Code section compelling Secre-
tary of State to retire investigators upon
their reaching age 60 was in irreconcilable
conflict with Human Rights Act section
prohibiting age discrimination, as Vehicle
Code section is not exception to Human
Rights Act section, and Act provides de-
tailed list of exceptions which does not
include one to allow mandatory retirement
of Secretary of State investigators. S.H.A.
ch. 95%, 12-115; Ill.Rev.Stat.1981, ch. 68,
12-104.

[7] Statutes 228

In statutory construction, expression of
certain exceptions in statute will be con-
strued as exclusion of all others.

[8] Statutes 230

Generally, material change in language
of unambiguous statute creates presump-
tion, although it can be rebutted by evi-
dence of contrary legislative intent, that
amendment was intended to change law.

9. Civil Rights 171

Amendment to Human Rights Act sec-
tion prohibiting age discrimination, which
amendment provided that nothing in Act
prohibited employer from imposing manda-
tory retirement age for law enforcement
officers and which amendment was inappli-
cable to age discrimination action by De-
partment of State investigators who were
forced to retire under Vehicle Code section
compelling Secretary of State to retire in-
vestigators upon their reaching age 60,
changed law, and thus, was indication that
mandatory retirement provision was not ex-
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ception to Act prior to its amendment.
S.H.A. ch. 95%, 112-115; Ill.Rev.Stat.1981,
ch. 68, 12-104.

10. Civil Rights =171

Amendment to Illinois Pension Code
which eliminated 20-year service require-
ment for those Secretary of State investi-
gators serving to age of 60, which amend-
ment took effect after Human Rights Act
section prohibiting age diserimination was
enacted, did not show legislative under-
standing that Vehicle Code section compel-
ling Secretary of State to retire investiga-
tors upon their reaching age 60 was to be
considered exception to Act; amendment
made no reference to Vehicle Code section
or that retirement of Secretary of State
investigators was mandated at age 60.
S.H.A. ch. 95%, 12-115; ch. 108%,
114-110(c)(5).

11. Civil Rights e=1207
Statutes €=223.1

Vehicle Code section compelling Secre-
tary of State to retire investigators upon
their reaching age 60 was in irreconcilable
conflict with Human Rights Act section
prohibiting age discrimination, and, as Act
was enacted four months after amendment
to Vehicle Code requiring retirement at age
60, Act was controlling. S.H.A. ch. 68,
191-101 et seq., 2-102(A); ch. 95%,
712-115.

Richard F. McPartlin, Chicago, Wayne
Klocke, Long, Rabin & Young, Ltd.,
Springfield, for appellants Edward Mikusch
et al.

Neil F. Hartigan, Atty. Gen., Springfield
(Robert J. Ruiz, Sol. Gen., William H. Lon-
don, Asst. Atty. Gen., Chicago, of counsel),
for appellant Human Rights Commission.

Steven Nardulli, and Daniel Maher,
Stratton, Dobbs, Nardulli & Lestikow,
Springfield, for appellee Secretary of State.

Justice WARD delivered the opinion of
the court:

The defendants-appellants, Edward Mi-
kusch and George Bender, Secretary of
State investigators who were mandatorily

retired at age 60, six other investigators
whose mandatory retirement was stayed by
agreement and the Human Rights Com-
mission, appeal from a holding of the appel-
late court that investigators of the Secre-
tary of State who had reached the age of 60
were subject to mandatory retirement from
service under section 2-115 of the Illinois
Vehicle Code (Ill.Rev.Stat.1981, ch. 95%,
par. 2-115). The court stated that the
involved provision of section 2-115 was not
violative of, but stood as an exception to,
the age discrimination provisions of the
Illinois Human Rights Act.

Section 2-115 of the Vehicle Code
(I1l.Rev.Stat.1981, ch. 95%, par. 2-115) was
amended on June 20, 1979, to provide, “No
person may be retained in service as an
investigator under this section after he has
reached 60 years of age.” The Human
Rights Act (Ill.Rev.Stat.1981, ch. 68, par.
1-101 et seq.), enacted on November 8§,
1979, prohibits discrimination in employ-
ment because of age.

Under section 2-115, the Secretary of
State notified certain of his investigators
that each would be retired on his upcoming
sixtieth birthday. The notice cited section
2-115 and stated:

“According to our records, you will be 60
years of age on [date] thus requiring your
mandatory retirement effective as of the
cease of business that date.”

The Secretary of State sought adminis-
trative review of the Human Rights Com-
mission’s decision that the Secretary of
State had violated the Human Rights Act
by discriminating against the Secretary of
State investigators on the basis of age.
Upon notification of their mandatory retire-
ment, the investigators had filed a com-
plaint with the Department of Human
Rights.

Under the Human Rights Act it is illegal,
subject to certain exceptions, for an em-
ployer to act against an employee with
“unlawful  discrimination.” (Ill.Rev.Stat.
1981, ch. 68, par. 2-102(A).) Unlawful dis-
crimination includes discrimination against
a person because of his or her age. (Il
Rev.Stat.1981, ch. 68, par. 1-103(Q).) Age
is specifically defined to mean “the chrono-
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logical age of a person who is 40 but not
yet 70 years old.” (Ill.Rev.Stat.1981, ch.
68, par. 1-103(A).) The defendants contend
too that even if the appellate court was
correct in concluding that the mandatory
retirement of investigators of the Secre-
tary of State pursuant to section 2-115 was
consistent with the Human Rights Act, the
section cannot stand because it is in viola-
tion of the Federal Age Discrimination in
Employment Act (29 U.S.C. § 621 et seq.
(1988)).

The Human Rights Commission held that
the mandatory retirement provision of sec-
tion 2-115 of the Vehicle Code was in irrec-
oncilable conflict with the age discrimina-
tion prohibition of the Human Rights Act.
The circuit court of Sangamon County, af-
ter initially reversing the Commission’s de-
cision, affirmed it. The Secretary of State
appealed to the appellate court, which re-
versed the circuit court, holding that sec-
tion 2-115 of the Vehicle Code was not so
antagonistic to pertinent provisions of the
Human Rights Act that both statutes could
not be operative (181 IlL.App.3d 431, 130
Ill.Dec. 26, 536 N.E.2d 1237 (1989)). We
granted the defendants’ petition for leave
to appeal under our Rule 315 (107 111.2d R.
315).

The basic question is whether the Secre-
tary of State could, pursuant to the manda-
tory retirement provision in section 2-115
of the Vehicle Code, retire Secretary of
State investigators upon their reaching 60
years of age without violating the age dis-
crimination provisions of the Human
Rights Act.

In order to regard the apparently con-
flicting provisions of section 2-115 and the
Human Rights Act as capable of being
harmonized, we will consider, as the appel-
late court did, whether the legislature in-
tended that the mandatory retirement pro-
visions of the Vehicle Code be considered
an exception to the Human Rights Act’s
general prohibition against forced retire-
ment prior to 70 years of age. The lan-
guage of neither the Human Rights Act
nor the Vehicle Code is directed to this
question and we must consider general
rules of statutory construction.
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[1-5] The fundamental rule of statu-
tory construction, of course, is to give ef-
fect to the intent of the legislature. (Peo-
ple v. Parker (1988), 123 Ill.2d 204, 209,
121 Ill.Dec. 941, 526 N.E.2d 135.) In seek-
ing to ascertain legislative intent, courts
consider the statutes in their entirety, not-
ing the subject they address and the legis-
lature’s apparent objective in enacting
them. (Gill v. Miller (1983), 94 111.2d 52, 56,
67 Ill.Dec. 850, 445 N.E.2d 330.) It is
presumed that the legislature, in enacting
various statutes, acts rationally and with
full knowledge of all previous enactments.
(Pliakos v. Illinois Liquor Control
Comm™n (1957), 11 Ill.2d 456, 143 N.E.2d
47.) It is further presumed that the legis-
lature will not enact a law which completely
contradicts a prior statute without an
express repeal of it and that statutes which
relate to the same subject are to be gov-
erned by one spirit and a single policy.
(People v. Maya (1985), 105 I11.2d 281, 286,
85 Ill.Dec. 482, 473 N.E.2d 1287; S.
Buchsbaum & Co. v. Gordon (1945), 389
I1L. 493, 59 N.E.2d 832; People ex rel. Mar-
tin v. Village of Oak Park (1939), 372 Il
488, 24 N.E.2d 571.) As this court ob-
served in People ex rel. Adamowski .
Metropolitan Sawnitary District (1958), 14
I.2d 271, 283, 150 N.E.2d 361, it is not
unusual for two or more bills to be passed
at the same session of the legislature which
pertain to the same subject. For the later
enactment to operate as a repeal by impli-
cation of the earlier one, therefore, there
must be such manifest and total repug-
nance that the two cannot stand together.
A construction, if possible, of the two stat-
utes which allows both to stand will be
favored. See also People ex rel. Young v.
Chicago & North Western Ry. Co. (1960),
20 T11.2d 462, 467, 170 N.E.2d 614.

[6] The legislature suggested what its
intent should be considered to be when
these situations appear by enacting the
Statute on Statutes (Ill.Rev.Stat.1989, ch. 1,
par. 1105):

“Two or more Acts which relate to the
same subject matter and which are enact-
ed by the same General Assembly shall
be construed together in such a manner
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as to give full effect to each Act except
in case of an irreconcilable conflict.”

The Secretary argued and the appellate
court judged that the mandatory retire-
ment provision of section 2-115 of the Ve-
hicle Code was not in irreconcilable conflict
with the Human Rights Act on the ground
that section 2-115 could be harmonized
with the Human Rights Act by reading
section 2-115 as an exception to the Human
Rights Act. We consider this to be error.
Reading section 2-115 as an exception to
the Human Rights Act (prior to its 1987
amendment) is not consistent with the plain
language of the Act or with the actions
taken by the legislature. Section 2-115 and
the Human Rights Act are directly in
conflict.

The general provisions of the Human
Rights Act make it clear that discrimina-
tion based on age is prohibited. The intro-
ductory section of the Act declares that the
State’s public policy is to “secure for all
individuals within Illinois the freedom from
discrimination because of * * * age * * *
in connection with employment.” (Ill.Rev.
Stat.1981, ch. 68, par. 1-102(A).) This
court has considered the intent of the legis-
lature regarding the Human Rights Act as
it applies to mandatory retirement. In
Board of Trustees of Community College
District  No. 508 v. Huwman Rights
Comm’n (1981), 88 I11.2d 22, 29, 57 Ill.Dec.
844, 429 N.E.2d 1207, it was held that
retirement was sufficiently connected to
employment to include it within the broad
range of discriminatory practices prohibit-
ed by the Act and, thus, that the Human
Rights Act prohibits involuntary
retirement based on age. The Human
Rights Act bars the compelled retirement
of all employees prior to 70 years of age ex-
cept those exempted under the Act.

The Human Rights Act, in section 2-104,
does provide employers with certain excep-
tions for conduct which would otherwise
violate the Act. For example, under sec-
tion 2-104(A), an employer can justify an
employee’s mandatory retirement prior to
becoming 70 years of age if the decision is
based on a bona fide occupational qualifica-
tion. (IlL.Rev.Stat.1981, ch. 68, par. 2-
104(A).) Section 2-104, however, does not

include among its listed exceptions one per-
mitting mandatory retirement of Secretary
of State investigators at age 60. The plain-
tiff, nevertheless, argues that although not
explicitly included in section 2-104 as an
exception under the Human Rights Act, the
legislature intended that section 2-115 op-
erate as an exception to the Act. We do
not agree.

[7]1 It is established in statutory con-
struction that the expression of certain ex-
ceptions in a statute will be construed as an
exclusion of all others. (Weast Construc-
tion Co. v. Industrial Comm’n (1984), 102
I1.2d 337, 340, 80 Ill.Dec. 763, 466 N.E.2d
215; People ex rel. Difanis v. Barr (1980),
83 IlL.2d 191, 199, 46 Ill.Dec. 678, 414
N.E.2d 731; Roth v. Department of Public
Health (1982), 109 I1l.App.3d 457, 460, 65
Ill.Dec. 55, 440 N.E.2d 910.) Here, the
legislature provided a detailed list of excep-
tions and the list did not include one to
allow the mandatory retirement of Secre-
tary of State investigators.

A further indication that the mandatory
retirement provision of section 2-115 was
not intended as an exception is that the
Human Rights Act was enacted after sec-
tion 2-115 was amended to call for the
mandatory retirement of Secretary of State
investigators at age 60. As stated, we will
assume that the legislature was aware of
its previous enactment, i.e., section 2-115,
at the time it was enumerating the excep-
tions to the Human Rights Act. We con-
sider its failure to provide for the mandato-
ry retirement of Secretary of State investi-
gators as indicating its intention not to
make it an exception to the Act.

Judging that the legislature did not in-
tend the age—60 provisions of section 2-115
to be an exception does not, however, com-
pel the conclusion that the legislature acted
irrationally in enacting both statutes. On
the contrary, the legislature, for example,
may have believed that the retirement of
the investigators mandated by section 2-
115 would not contradict the Human Rights
Act if it were considered as one of the
enunciated exceptions to the Act, specifical-
ly, a bona fide occupational qualification.
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(IIl.Rev.Stat.1981, ch. 68, par. 2-104(A).)
The bona fide occupational qualification ex-
ception is available if the employer shows
that age is reasonably related to the essen-
tial operation of the job involved and if
there is a factual basis for believing that
all or substantially all persons above the
age limit would be unable to properly per-
form the duties of the job, or that it is
impossible or impracticable to determine
job fitness on an individualized basis.
(Popkins v. Zagel (C.D.I11.1985), 611
F.Supp. 809, 813; Orzel v. City of Wauwa-
tosa Fire Department (7th Cir.1983), 697
F.2d 743.) Several courts have upheld
mandatory retirement statutes similar to
the one at issue on the basis of a bona fide
occupational qualification defense. (See,
e.g., Popkins v. Zagel (C.D.IIL.1985), 611
F.Supp. 809, 813 (where an Illinois statute
mandating the retirement of police officers
at age 60 was justified on the basis of a
bona fide occupational qualification); see
also Equal Ewmployment Opportunity
Comm™n v. Wyoming (1983), 460 U.S. 226,
103 S.Ct. 1054, 75 L.Ed.2d 18 (where the
Supreme Court stated that a Wyoming
statute requiring forced retirement of
game wardens at age 55 was permissible if
the State could demonstrate that age was a
bona  fide occupational qualification);
Equal Employment Opportunity
Comm’n v. New Jersey (D.N.J.1985), 620
F.Supp. 977 (where a New Jersey statute
mandating retirement of State troopers at
age 55 was justified as a bona fide occupa-
tional qualification).) Here, however, the
Secretary of State did not attempt to justi-
fy his actions on the basis of a bona fide
occupational qualification or on the basis of
any other exception provided in the Act.

The Secretary argues too that in 1987
section 2-104 of the Human Rights Act
was amended to provide, “Nothing con-
tained in this Act shall prohibit an employ-
er * * * from * * * [ilmposing a mandato-
ry retirement age for * * * law enforce-
ment officers * * *.” (Ill.Rev.Stat.1989,
ch. 68, par. 2-104(A)(7).) This amendment,
the Secretary says, clarified the legisla-
ture’s intention that section 2-115 be con-
sidered an exception to the Act. The de-
fendants respond that the amendment of
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the statute in 1987 changed the law and is a
further indication that the mandatory
retirement provision of section 2-115 was
not intended, in and of itself, as an excep-
tion prior to the amendment of 1987. The
statute as amended is not applicable here.

[8, 91 Generally, a material change in
the language of an unambiguous statute
creates a presumption, although it can be
rebutted by evidence of a contrary legisla-
tive intent, that the amendment was intend-
ed to change the law. (People v. Hare
(1988), 119 111.2d 441, 451, 116 Ill.Dec. 664,
519 N.E.2d 879; Weast Construction Co.
v. Industrial Comm’™n (1984), 102 I11.2d
337, 340, 80 Ill.Dec. 763, 466 N.E.2d 215;
1A N. Singer, Sutherland on Statutory Con-
struction § 22.30, at 179 (Sands 4th ed.
1972).) The Secretary argues that the
amendment did not indicate a legislative
intent to change the law, but instead was
merely a clarification of existing law. In
cases where a subsequent statutory amend-
ment has been construed as a clarification
rather than a change in the meaning of a
statute, however, some ambiguity existed in
the statute prior to the amendment, and
the statutory language as it originally ex-
isted did not disclose clearly the intent of
the legislature. (People v. Hare (1988), 119
I1.2d 441, 451, 116 Ill.Dec. 664, 519 N.E.2d
879.) When the import of the original stat-
utory language is clear, the court has de-
clined to view an amendment as simply
clarifying the legislature’s intention.
(Hare, 119 111.2d at 451, 116 Ill.Dec. 664,
519 N.E.2d 879.) Here the language of the
Human Rights Act was not unclear. At
the time the investigators were mandatori-
ly retired, section 2-102(A) prohibited, sub-
ject to specific defined exceptions, none of
which applied to the defendants, the man-
datory retirement of an employee before
the age of 70.

Furthermore, it would appear that sec-
tion 2-104 was amended to keep pace with
the Federal Age Discrimination in Employ-
ment Act, which had, in 1986, been amend-
ed to provide for an identical exception.
(29 U.S.C. § 62331) (1988).) To contend that
the amendment to our statute was actuated
by a desire to clarify the legislature’s inten-
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tion regarding the mandatory provision of
section 2-115 is simply not supportable.

We would state again that the amend-
ment is not applicable on the facts here.
The legislature expressly provided in the
text of the amendment that the section
added by the amendment would not “apply
with respect to any cause of action arising
under the Illinois Human Rights Act as in
effect prior to December 3, 1987.” (Ill.
Rev.Stat.1989, ch. 68, par. 2-104(A)(7).)
Such a restriction would not have been
necessary if the amendment did not
change, but simply clarified, existing law.

[10] The Secretary also points to an
amendment in the Illinois Pension Code
(IIl.Rev.Stat.1987, ch. 108%, par. 14—
110(c)(5)) which took effect after the Hu-
man Rights Act was enacted and which,
the Secretary says, evidences the legisla-
ture’s understanding that the mandatory
retirement provision of section 2-115 was
to be considered an exception to the Hu-
man Rights Act. In 1983, the legislature
amended the Pension Code to provide:

“A person who became employed as an
investigator for the Secretary of State
between January 1, 1967 and December
31, 1975 and who has served as such until
attainment of age 60 * * * ghall be
entitled to have his retirement annuity
calculated in accordance with subsection
(a), notwithstanding that he has less than
20 years of credit for such service.” (Ill.
Rev.Stat.1987, ch. 108%, par. 14—
110(c)(5).)

The Secretary says that the legislature set
the age in this section of the Pension Code
at 60 because of the provision in section
2-115. The Secretary contends that the
language of the Pension Code amendment
reaffirms that the legislature intended that
the mandatory retirement provision of
section 2-115 stand as an exception to the
Human Rights Act. The 1983 amendment
to the Pension Code, however, makes no
reference to section 2-115 or that retire-
ment of Secretary of State investigators is
mandated at age 60. The amendment sim-
ply eliminated the 20-year service require-
ment for those Secretary of State investi-
gators serving to the age of 60 who were

employed between January 1, 1967, and
December 31, 1975, and entitled them to
use the “formula” method provided in the
Code in calculating their pensions. The
most that can be said of this amendment is
that it encouraged, rather than mandated,
retirement at age 60.

[11] Concluding that the statutory pro-
visions are irreconcilable it must be deter-
mined which act is controlling. When two
statutes appear to be in conflict, the one
which was enacted later should prevail, as a
later legislative expression of intent. (Ill.
Rev.Stat.1989, ch. 1, par. 1105; People ex
rel. Fitzsimmons v. Swailes (1984), 101
Il.2d 458, 461, 79 Ill.Dec. 90, 463 N.E.2d
431.) The Human Rights Act must prevalil,
as it was enacted four months after section
2-115 of the Vehicle Code was amended to
require retirement of Secretary of State
investigators at age 60. The Secretary,
however, argues for a statutory construe-
tion that when two pieces of legislation are
in conflict, the more specific piece of legis-
lation should control over the more general.
(People v. Singleton (1984), 103 I11.2d 339,
82 Ill.Dec. 666, 469 N.E.2d 200.) The Sec-
retary claims that the Vehicle Code and the
Pension Code deal more specifically with
the retirement of Secretary of State invest-
tigators and, therefore, their terms should
control over the terms of the Human
Rights Act, which are general.

The Human Rights Act is directed to
problems of discrimination and is clearly
more specific on the issue of age discrimi-
nation than the Vehicle Code and the Pen-
sion Code. The Act’s terms should control.

We hold that the mandatory retirement
provision of section 2-115 of the Vehicle
Code is inconsistent with the provisions of
the Human Rights Act, and that the Hu-
man Rights Act is the controlling statute.
We need not address the defendants’ con-
tention that the Code also violates the pro-
visions of the Federal Age Discrimination
Act.

For the reasons stated, the judgment of
the appellate court is reversed, and the
judgment of the circuit court is affirmed.

Appellate court judgment reversed;

circuit court judgment affirmed.
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United States District Court,
Central District of California.

FAIR HOUSING COUNCIL OF SAN
FERNANDO VALLEY:; Fair Housing Council
of San Diego, individually and on behalf of the

General Public, Plaintiffs,
V.

ROOMMATE.COM, LLC, Defendant.

No. CV 03-09386PA(RZX).
Sept. 30, 2004.

ORDER GRANTING IN PART DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT AND
DENYING PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT

ANDERSON, J.

Before the Court are cross-motions for summary
judgment. Plaintiffs Fair Housing Council of San
Fernando Valley and Fair Housing Council of San
Diego (collectively “Plaintiffs”) have filed a
Motion for Summary Judgment (Docket No. 47)
(“Plaintiffs” Motion”). Defendant Roommate.Com,
LLC (“Roommate”) has also filed a Motion for
Summary Judgment (Docket No. 44) (“Room-
mate’s Motion”).

Plaintiffs’ Motion seeks a ruling that Roommate
is liable for making and publishing “discrimina-
tory statements that indicate preferences based on
race, religion, national origin, gender, familial
status, age, sexual orientation, source of income,
and disability, all in violation of fair housing
laws.” Plaintiffs’ Memorandum of Points and
Authorities, p. 2, Il. 11-13. Roommate’s Motion
seeks a judgment that it is immune from suit
pursuant to section 230 of the Communications
Decency Act (“CDA”) because Plaintiffs seek to
make it liable for the publication of content
provided by third parties. Roommate alternatively
argues that Plaintiffs’ claims are barred by the
First Amendment.

I. FACTUAL BACKGROUND

Roommate owns and operates www.room-
mates.com, an Internet website which provides a
roommate locator service for individuals who
have residences to share or rent out, and individ-
uals looking for residences to share. The website
allows those with residences, and those looking
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for residences, to post information about them-
selves and available housing options on a search-
able database. Basic membership is free and
allows a user to create a personal profile, conduct
searches of the database, and send “roommail”—a
type of internal e-mail system—to other users.
Paid memberships allow users to view the free-
form essay *“comments” posted by other users,
view full-size photos, and receive roommail from
other users. Roommates.com currently receives
over 50,000 visits and 1,000,000 page views per
day. Approximately 40,000 users are offering
rooms for rent, 110,000 users are looking for a
residence to share, and 24,000 users have paid for
upgraded memberships.

To become a member of Roommate’s service, a
person must author a personal profile. The profile
includes information, much of which is entered by
selecting from among a number of predetermined
options provided by Roommate, concerning,
among other things, the person’s age, gender,
sexual orientation, occupation, and number of
children. A user must provide a response for each
inquiry. Roommate’s questionnaire makes no in-
quiries concerning a user’s race or religion. Users
create their own nicknames, can attach photo-
graphs, and may add a free-form essay to person-
alize the entry by describing themselves and their
roommate preferences. When listing a room for
rent, the user responds to prompts which result in
the posting of specific details about the area, rent
and deposit information, date of availability, and
features of the residence. Information may also be
posted about the current occupants of the house-
hold and roommate preferences for the incoming
roommate. In addition to admittedly non-discrim-
inatory information such as cleanliness, smoking
habits, and pet ownership, these preferences can,
when selected, include the user’s responses to
Roommate’s questions about age, gender, sexual
orientation, occupation, and familial status.

Under its terms of service, Roommate informs
users that it does not screen postings. The terms of
service also inform users that they are “entirely
responsible” for all content and that Roommate is
not the author of the information posted on the
website. As soon as a new user completes the
questionnaire, the resulting profile is made avail-
able online to other users. Although Roommate
does not review or edit the text of users’ profiles,
Roommate does review photographs before they
are posted to make sure that they do not contain
images that violate the terms of service.
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I1. DISCUSSION

Plaintiffs filed their Complaint on December 22,
2003 and a First Amended Complaint on April 21,
2004. The First Amended Complaint alleges a
claim under the Fair Housing Act (“FHA”), 42
U.S.C. §3604(c), and state law causes of action
for violations of the California Fair Employment
and Housing Act and the Unruh Civil Rights Act,
and claims for unfair business practices and negli-
gence. Plaintiffs seek monetary damages, punitive
damages, declaratory and injunctive relief, dis-
gorgement of profits, and attorneys’ fees.

Plaintiffs contend that Roommate violates state
and federal fair housing laws in three ways. First,
Plaintiffs object to the nicknames which some
users have picked for themselves. These nick-
names include: ChristianGrl, CatholicGirl, Asian-
pride, Asianmale, Whiteboy, Chinesegirl, Latin-
pride, and Blackguy. Second, Plaintiffs object to
the free-form essays written by some users which
indicate at least potentially discriminatory prefer-
ences. Some of the essays include statements such
as: “looking for an ASIAN FEMALE OR EURO
GIRL”; “I’'m looking for a straight Christian
male”; “l am not looking for freaks, geeks, prosti-
tutes (male or female), druggies, pet cobras,
drama, black muslims or mortgage brokers”; and
“Here is free rent for the right woman ... | would
prefer to have a Hispanic female roommate so she
can make me fluent in Spanish or an Asian female
roommate just because | love Asian females.”
Third, Plaintiffs contend that the questions posed
by Roommate’s questionnaire, by requiring the
disclosure of information about a user’s age,
gender, sexual orientation, occupation, and famil-
ial status, violate the fair housing laws. Roommate
argues that it is entitled to the grant of immunity
provided by the CDA notwithstanding any poten-
tial violations of the fair housing laws.

A. Plaintiffs’ Federal Fair Housing Act Claim

Plaintiffs’ federal claim seeks to make
Roommate liable for making unlawful inquiries
into the personal characteristics of people looking
for a place to live which are then published. The
FHA makes it unlawful:

To make, print, or publish, or cause to be
made, printed, or published any notice, state-
ment, or advertisement, with respect to the
sale or rental of a dwelling that indicates any
preference, limitation, or discrimination based
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on race, color, religion, sex, handicap, familial
status, or national origin, or an intention to
make any such preference, limitation, or dis-
crimination.

42 U.S.C. § 3604(c). Plaintiffs’ FHA claim deals
solely with section 3604(c)’s prohibition against
making or publishing of discriminatory state-
ments. Plaintiffs have neither alleged nor pre-
sented any facts in support of their FHA claim
which do not relate to Roommate’s role as a pub-
lisher.

B. CDA’s Immunity for Content Provided
by Third Parties

Roommate argues that the CDA shields it from
liability for Plaintiffs’ claims. The immunity
provision of the CDA at issue here provides: “No
provider or user of an interactive computer service
shall be treated as the publisher or speaker of any
information provided by another information con-
tent provider.” 47 U.S.C. § 230(c)(1). The CDA
clarifies its effect on other laws and specifically
exempts federal criminal laws, laws pertaining to
intellectual property, and the Electronic Commu-
nications Privacy Act of 1986. 47 U.S.C. § 230(e).
State laws which are consistent with the CDA are
not barred, but “[n]Jo cause of action may be
brought and no liability may be imposed under
any State or local law that is inconsistent with this
section.” 47 U.S.C. § 230(e)(3).

This is apparently the first case to address the
relationship between the CDA’s grant of immu-
nity and the FHA’s imposition of liability for the
making or publishing of discriminatory real estate
listings. The FHA is not among the types of laws
which are specifically exempted from the CDA.
As such, and without evidence of contrary legis-
lative intent, a court may not create an exemption
for the fair housing laws without violating the
maxim expressio unius est exclusio alterius.
Leatherman v. Tarrant County Narcotics Intelli-
gence and Coordination Unit, 507 U.S. 163, 168,
113 S. Ct. 1160, 1163, 122 L. Ed. 2d 517 (1993).
““Where Congress explicitly enumerates certain
exceptions to a general prohibition, additional ex-
ceptions are not to be implied, in the absence of
evidence of a contrary legislative intent.”” TRW
Inc. v. Andrews, 534 U.S. 19, 28, 122 S. Ct. 441,
447, 151 L. Ed. 2d 339 (2001) (quoting Andrus v.
Glover Constr. Co., 446 U.S. 608, 616-17, 100 S.
Ct. 1905, 1910, 64 L. Ed. 2d 548 (1980)). In the
absence of contrary legislative intent, therefore,
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the Court finds that the CDA applies to shield
Roommate from liability for the FHA violations
alleged by Plaintiffs to the extent that Plaintiffs
seek to make Roommate liable for the content
provided by its users.

As the Ninth Circuit has indicated, “reviewing
courts have treated § 230(c) immunity as quite
robust, adopting a relatively expansive definition
of ‘interactive computer service’ and a relatively
restrictive definition of ‘information content pro-
vider.” Under the statutory scheme, an ‘interactive
computer service’ qualifies for immunity so long
as it does not also function as an ‘information
content provider’ for the portion of the statement
or publication at issue.” Carafano v. Metro-
splash.Com. Inc., 339 F.3d 1119, 1123 (9th Cir.
2003). In Carafano, the Ninth Circuit applied the
CDA’s immunity provision to invasion of privacy,
defamation, and negligence claims brought
against Matchmaker.com arising out of a false
listing on Matchmaker’s website. As in this case,
the questionnaire at issue there contained both
multiple choice and essay questions. Id. at 1121.
In the multiple choice section, members could
select from answers to more than fifty questions
from menus providing between four and nineteen
options. Id. “The actual profile ‘information’
consisted of the particular options chosen and the
additional essay answers provided.” Id. at 1124,

In Carafano, the Ninth Circuit concluded that
Matchmaker “was not responsible, even in part,
for associating certain multiple choice responses
with a set of physical characteristics, a group of
essay answers, and a photograph.” In those cir-
cumstances, Matchmaker could not be “consid-
ered an ‘information content provider’ under the
statute because no profile has any content until a
user actively creates it.” Id. The Ninth Circuit
went on to find that “the fact that Matchmaker
classifies user characteristics into discrete cate-
gories and collects responses to specific essay
questions does not transform Matchmaker into a
‘developer’ of the ‘underlying misinformation.””
Id.

Plaintiffs express a concern that application of
the CDA might eviscerate the FHA. Though
mindful of that concern, the most that can be said
is that operators of Internet sites such as Room-
mate have an advantage over traditional print
media because websites, unlike newspapers, are
exempt from 42 U.S.C. § 3604(c) and the related
state fair housing laws for publishers. This is a

10

33 MEDIA LAW REPORTER

concern created by Congress’ adoption of the
CDA, and is not unique to the FHA. Instead, it is
identical to the numerous other federal and state
statutes and common law remedies for which the
CDA’s immunity provision applies. See Batzel v.
Smith, 333 F.3d 1018, 1026-27 (9th Cir. 2003)
(“The specific provision at issue here, 8§ 230(c)(1),
overrides the traditional treatment of publishers,
distributors, and speakers under statutory and
common law. As a matter of policy, ‘Congress de-
cided not to treat providers of interactive compu-
ter services like other information providers such
as newspapers, magazines or television and radio
stations, all of which may be held liable for pub-
lishing or distributing obscene or defamatory
material written or prepared by others.” Absent
8230, a person who published or distributed
speech over the Internet could be held liable for
defamation even if he or she was not the author of
the defamatory test, and, indeed, at least with
regard to publishers, even if unaware of the state-
ment. Congress, however, has chosen to treat
cyberspace differently.”) (quoting Blumenthal v.
Drudge, 992 F. Supp. 44, 49 (D.D.C. 1998)).

The Ninth Circuit’s decision in Carafano com-
pels the conclusion that Roommate cannot be
liable for violating the FHA arising out of the
nicknames chosen by its users, the free-form com-
ments provided by the users, or the users’ re-
sponses to the multiple choice questionnaire.
Plaintiffs’ federal claims against Roommate are
therefore barred by the CDA. This result does not,
however, leave Plaintiffs without a remedy under
the fair housing laws. Any individual user of
Roommate’s service who posts discriminatory
preferences is not shielded from liability by the
CDA. The users who posted the descriptions and
preferences of which Plaintiffs complain are re-
sponsible for the content they have provided.
Moreover, the FHA’s safe harbors for single
family homes and four-unit dwellings rented by
an owner do not apply to section 3604(c). 42
U.S.C. §8 3603(b). As a result, Plaintiffs could, if
they so decided, pursue actions against Room-
mate’s users and members without running afoul
of the CDA’s immunity provision.

C. Roommate’s First Amendment Argument

Having found that Plaintiffs’ FHA claim is
barred by the CDA, the Court declines to reach
Roommate’s alternative argument which seeks to
invalidate the FHA as an unconstitutional abridge-
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ment of the First Amendment’s free speech guar-
antee. “A fundamental and longstanding principle
of judicial restraint requires that courts avoid
reaching constitutional questions in advance of the
necessity of deciding them.” Lyng v. Northwest
Indian Cemetery Protective Ass’n, 485 U.S. 439,
445, 108 S. Ct. 1319, 1322, 99 L. Ed. 2d 534
(1998); see also United States v. Lamont, 330
F.3d 1249, 1251 (9th Cir. 2003) (*“This principle
means that “‘a decision on a constitutional question
is appropriate only after addressing the statutory
questions.” Here, our statutory analysis resolves
the issue and there is thus no cause to reach the
constitutional question.”) (quoting United State v.
Odom, 252 F.3d 1289, 1293 (11th Cir. 2001)).

D. Plaintiffs’ Remaining Supplemental
State Law Claims

The only basis for jurisdiction alleged in the
Complaint was federal question jurisdiction based
on the FHA claim. Plaintiff’s remaining causes of
action brought pursuant to California’s Fair
Employment and Housing Act, Unruh Act,
negligence, and unfair business practices claims,
however, raise only state law causes of action.
“The district courts shall have supplemental juris-
diction over all other claims that are so related to
the claims in the action within such original
jurisdiction that they form part of the same case or
controversy under Article 111 of the United States
Constitution.” 28 U.S.C. § 1367(a). Once supple-
mental jurisdiction has been established under
section 1367(a), the district court “can decline to
assert supplemental jurisdiction over a pendant
claim only if one of the four categories specifical-
ly enumerated in section 1367(c) applies.” Execu-
tive Software v. U.S. Dist. Court for Cent. Dist. of
California, 24 F.3d 1545, 1555-56 (9th Cir. 1994).
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The four bases to decline supplemental jurisdic-
tion under section 1367(c) are: “(1) the claim
raises a novel or complex issue of State law, (2)
the claim substantially predominates the claims
over which the district court has original jurisdic-
tion, (3) the district court dismissed all claims
over which it has original jurisdiction, or (4) in
exceptional circumstances, there are other com-
pelling reasons for declining jurisdiction.” 1d. at
1556. This Court declines to exercise supple-
mental jurisdiction over Plaintiffs’ remaining state
law claims as the only claim over which it had
original jurisdiction is now dismissed. See 28
U.S.C. 81367(c)(3). The Court additionally de-
clines to exercise supplemental jurisdiction be-
cause Plaintiffs’ claim that Roommate has aided
and abetted its users’ violations of the Fair Em-
ployment and Housing Act raises a novel issue of
California law. The parties should, as a first
resort, have access to California’s courts to re-
solve the state law issues. Accordingly, the Fair
Employment and Housing Act, Unruh Act, negli-
gence, and unfair business practices claims, which
can be brought in state court, are dismissed with-
out prejudice.

I11. CONCLUSION

For all of the foregoing reasons, the Court finds
that Plaintiffs” FHA claim is barred by the immu-
nity provision of the CDA. The Court therefore
grants Roommate’s Motion for Summary Judg-
ment as to the FHA claim. Plaintiffs’ state law
claims, over which this Court declines to exercise
supplemental jurisdiction, are dismissed with prej-
udice. Plaintiffs’ Motion for Summary Judgment
is denied.

IT IS SO ORDERED.

1. 28 U.S.C. § 1367(d) provides that:

The period of limitations for any claim asserted under subsection (a), and for any other claim in the same action
that is voluntarily dismissed at the same time as or after the dismissal of the claim under subsection (a), shall be
tolled while the claim is pending and for a period of 30 days after it is dismissed unless State law provides for a

longer tolling period.
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