MEMORANDUM ( SAMPLE)

TG Prof essor Sorkin
FROM Joan Mar shal
DATE: January 15, 2001

RE: Scott Freehol d

QUESTI ONS PRESENTED

1. Can a person be convicted of sinple robbery or
attenpted sinple robbery under Mnnesota |law if the person
demands noney froma store enployee but drops it before | eaving
t he store?

2. Can a person be convicted of aggravated robbery or
attenpted aggravated robbery under M nnesota law if the person,

while commtting a robbery, points a toy gun at the victin®

SHORT ANSVEERS

1. Yes. A person who takes noney then drops it can be
convi cted of sinple robbery, since nonmentary control of the
property is sufficient. Attenpted sinple robbery is a |esser
i ncl uded of fense of sinple robbery, so the person could be
convicted of either crinme but not both.

2. No. For a person to be convicted of aggravated
robbery, the victimnust reasonably believe that the person is
armed with a dangerous weapon. |[If the person intended for the

victimto believe that the water gun was dangerous, however, it



is possible that the person could be convicted of attenpted

aggravat ed robbery.

STATEMENT OF FACTS

Scott Freehold entered Krusty's Toys and Stuff, a toy store
in Mdland, Mnnesota, on March 15, 2000. He was wearing a nask
and carrying a two-foot-1ong bright orange plastic water gun.
He approached Del bert Gustafson, the sales clerk, and asked
Gustaf son to hand over all of the noney in the cash register.
Al t hough Gustafson noticed a clear liquid dripping fromthe gun,
he conplied with Freehold' s request, handing Freehold a bag ful
of noney. As Freehold started to | eave the store, Gustafson
shouted, "Stop that man! It's only a squirt gun!'"™ Freehold
dropped the noney and the gun and ran. He now wi shes to know
what crinmes he could be convicted of if he were to surrender to

the authorities.

APPLI CABLE STATUTES

Woever, havi ng know edge of not being entitled

t hereto, takes personal property fromthe person or in
the presence of another and uses or threatens the

i mm nent use of force agai nst any person to overcone
the person's resistance or powers of resistance to, or
to conpel acqui escence in, the taking or carrying away
of the property is guilty of robbery and may be
sentenced to inprisonnent for not nore than ten years
gr Lo paynent of a fine of not nore than $20, 000, or
ot h.

Mnn. Stat. 8§ 609.24 (2000).
Subdivision 1. First degree. Woever, while

commtting a robbery, is armed with a dangerous weapon
or any article used or fashioned in a manner to | ead



the victimto reasonably believe it to be a dangerous
weapon, or inflicts bodily harm upon another, is

gui lty of aggravated robbery in the first degree and

may be sentenced to inprisonnent for not nore than 20
years or to paynent of a fine of not nore than $

35, 000, or both.

Subd. 2. Second degree. \Woever, while
commtting a robbery, inplies, by word or act,
possessi on of a dangerous weapon, is guilty of
aggravat ed robbery in the second degree and may be
sentenced to inprisonnent for not nore than 15 years
gr Lo paynment of a fine of not nore than $ 30,000, or

ot h.

Mnn. Stat. § 609.245 (2000).

Subdi vision 1. Woever, with intent to commt a
crinme, does an act which is a substantial step toward,
and nore than preparation for, the comm ssion of the
crime is guilty of an attenpt to commt that crine,
and may be puni shed as provided in subdivision 4.

Subd. 2. An act may be an attenpt
notw t hstandi ng the circunstances under which it was
performed or the nmeans enployed to conmt the crine
i ntended or the act itself were such that the
comm ssion of the crinme was not possible, unless such
inmpossibility woul d have been clearly evident to a
person of normal understandi ng.

Subd. 3. It is a defense to a charge of attenpt
that the crinme was not commtted because the accused
desisted voluntarily and in good faith and abandoned
the intention to conmt the crine.

Subd. 4. Wioever attenpts to conmt a crinme my
be sentenced as foll ows:

(1) I'f the maxi mum sentence provided for the
crime is life inprisonnment, to not nore than 20 years;
or

(2) For any other attenpt, to not nore than one-
hal f of the maxi muminprisonnment or fine or both
provided for the crine attenpted, but such maxi mumin
any case shall not be less than inprisonment for 90
days or a fine of $100.

Mnn. Stat. § 609.17 (2000).

DI SCUSSI ON
The State of M nnesota may seek to charge Scott Freehold

with sinple robbery and first or second degree aggravated



robbery. Since sinple robbery is a |l esser included offense of
aggr avat ed robbery, he cannot be convicted of both sinple and
aggravat ed robbery. He could also be charged with attenpting to
commt one of these crines, although attenpt of a crine is a

| esser included offense of the crine itself.

Si npl e Robbery

The first crime wth which Freehold may be charged is
si npl e robbery. The elenents of sinple robbery are (1) the
t aki ng of personal property from anot her person, (2) know edge
of not being entitled to the property, and (3) the use or threat
of imm nent use of force. Mnn. Stat. 8§ 609.24 (2000).

Freehold did take noney fromthe store clerk, although he
dropped the noney before he left the store. However, the taking
el enment is satisfied when the perpetrator obtains control over

the property, even if only for a few seconds. State v. Sol onon,

359 NNw2d 19, 21 (Mnn. 1984). Freehold' s actions therefore
satisfy the first elenent of sinple robbery despite his
abandonnment of the noney.

Second, Freehold nust have known that he was not entitled
to the noney. Freehold walked into a store wearing a nask and
demanded all of the nmoney in the cash register. The know edge
el ement can be inferred fromthese facts.

Finally, the State nmust prove that Freehold used or
threatened to use force to acconplish the robbery. An inplied
threat of force will be inferred when the victimconplies with

the perpetrator's demands. State v. Taylor, 427 NW2d 1, 4




(Mnn. App. 1988). Custafson probably knew the gun was only a
toy. However, he did conply with Freehol d' s denand, perhaps
because he feared some other use of force. A threat of force
woul d probably be inferred, satisfying the third el ement.

Freehol d could therefore be convicted of sinple robbery.

Aggr avat ed Robbery

A person who conmmts sinple robbery can be convicted of
first degree aggravated robbery instead if the person (1) is
armed with a dangerous weapon, (2) is arned with any article
whi ch the victimreasonably believes is a dangerous weapon, or
(3) inflicts bodily harmupon the victim Mnn. Stat. §

609. 245(1) (2000). |If the person nerely inplies possession of a
danger ous weapon during a robbery, the person can be convicted
of second degree aggravated robbery. Mnn. Stat. § 609.245(2).

Freehol d coul d be convicted of aggravated robbery in the
first degree if his victimreasonably believed that the water
gun was a dangerous weapon. Only the second part of the test is
relevant, since the gun was not in fact a dangerous weapon and
it did not inflict bodily harm The prosecution thus nust prove
t hat Gustafson believed the water gun was a dangerous weapon,
and that this belief was reasonable. It is unlikely that the
prosecution could prove either of these el enents.

Gustaf son noticed a clear liquid dripping fromthe water
gun, and he referred to it as a squirt gun a nonent after giving
Freehol d the noney. Since the gun was nade of bright orange

plastic, it is unlikely that he ever believed that it was a



danger ous weapon. Wile he mght testify that he feared the gun
was filled with acid instead of water, his exclamation at the
time of the robbery would tend to underm ne this claim

Furthernore, even if Gustafson did believe that the water
gun was a dangerous weapon, it is unlikely that a jury would
find this belief reasonable. The gun's appearance woul d
probably preclude any reasonabl e person frombelieving that it
was dangerous. Courts in other jurisdictions have found toy
guns sufficient under simlar statutes, but only where the toys
were nmuch nore realistic. E.g., United States v. Martinez-

Jimnez, 864 F.2d 664, 667 (9th Cr. 1989) (holding a dark-

col ored toy revol ver about eight inches long to be sufficient);

State v. Childers, 830 P.2d 50, 53 (Kan. App. 1991) (holding a

bl ack plastic water pistol resenbling a "Luger"” handgun to be
sufficient). Therefore, it is unlikely that Freehold could be
convicted of first degree aggravated robbery.

The definition of second degree aggravated robbery appears
to contenplate a situation in which the defendant creates an
i npression that he or she is arned with a dangerous weapon.
Freehold did nothing to inply that he was arned with anythi ng
nore than a toy gun. He therefore cannot be convicted of second

degree aggravated robbery either.

At t enpt
A person conmmts attenpt to commt a crinme if the person
(1) intends to commt the crinme and (2) takes a substantial step

toward doi ng so, beyond nere preparation. Mnn. Stat. 8§



609.17(1) (2000). Freehold intended to commt at |east sinple
robbery, and in fact conpleted the crinme, which goes beyond the
substantial step required for attenpt. He cannot be convicted
of both sinple robbery and attenpted sinple robbery, however,
since attenpt is a lesser included offense of the crine
attenpted. Mnn. Stat. 8§ 609.04 (2000).

It is possible that the prosecution would seek to convi ct
Freehol d of both sinple robbery and attenpted aggravat ed
robbery, since it is unlikely he could be convicted of
aggravat ed robbery, as discussed above. In order to convict him
of attenpted aggravated robbery, the prosecution would need to
prove that Freehold intended to commt aggravated robbery, and
that his acts constituted a substantial step toward that crimne.

Freehold's intent to commt aggravated robbery (in either
the first or second degree) m ght be inferred fromthe fact that
he entered a store arnmed with a water gun, even though the clerk
did not believe that the gun was dangerous. While he may argue
that he sinply carried the gun to startle the clerk, a jury is
likely to infer otherwwse. Simlarly, his acts could be
considered a substantial step toward comm tting aggravated
robbery despite the fact that Freehold failed to nake the clerk
bel i eve the gun was dangerous, and thus failed to conplete the
substantive crinme of aggravated robbery.

Freehol d can argue that no one coul d reasonably believe
that the water gun was a dangerous weapon. The attenpt statute
provi des that an act may not qualify as an attenpt if the

conpletion of the crine is inpossible and that inpossibility



woul d be "clearly evident to a person of normal understanding."
Mnn. Stat. 8 609.17(2). |If a jury agrees that it would have
been i npossible for Freehold to make anyone think the

wat er gun was dangerous, then it would probably acquit hi m of

attenpt ed aggravated robbery.

CONCLUSI ON

Scott Freehold may be charged with sinple robbery,
aggravat ed robbery, and the attenpt to commt each of these
crinmes. He probably woul d be convicted of sinple robbery or
attenpted robbery, but not aggravated robbery or attenpted
aggravat ed robbery.

A person conmmts robbery by taking personal property from
anot her person knowi ng he or she is not entitled to it, if the
person uses or threatens force. Freehold s nonmentary control of
the noney is sufficient, and an inplied threat can be inferred
fromthe store clerk's conpliance with his demand for the noney.
Freehol d thus could be convicted of sinple robbery.

For first degree aggravated robbery, the victimnust
reasonably believe that the perpetrator is arnmed with a
danger ous weapon. The store clerk probably did not believe that
Freehol d's water gun was dangerous; even if he did, it is
unlikely that a jury would consider this belief reasonable. For
second degree aggravated robbery, the defendant nmust inply the
he or she possesses a dangerous weapon, sonething that Freehol d
did not do. Therefore, Freehold probably would not be convicted

of aggravated robbery.



Attenpted sinple robbery is an included offense of sinple
robbery, so Freehold cannot be convicted of both crines,
al t hough he could be convicted of either of them If he
intended for the store clerk to believe that his water gun was a
danger ous weapon, however, he could be convicted of attenpted
aggravat ed robbery. Hi's strongest defense would be that the
conpl eted crinme of aggravated robbery was inpossible because no
one coul d reasonably believe that a two-foot-1ong water gun nmade

of bright orange plastic could be a dangerous weapon.



